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Bexar County " Ret The Yegality of issuing
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steel filTng equipment
for the vaults of the
County Clerk.

Dear Mr, anslq!t

You have requested an opinion on the follow-
ing:

"The Commissioners' Court of Bexar Coun-
ty, Texms, has requested that I submit to you
cortain questions regarding the purchase of
ateel filing equipment for the vaults of the
County Clerk by the issuance of warrants,

"It 1s the intent of the County Commis-
sioners of Bexar Coulity to 1ssue warrants for
the purpose of purcliasing 612 all-steel roll-
er shelves and 216 all-steel document files
which are to be anchored Becurely to the Court-
house floor construction and to be made s part
thereof 80 as to make these units stationary
and unmovable and a part of the bullding.

“The County Commissioners have requested
that I submit to you the following questions:

"1, Is the proposed expenditure for a
'permanent ilmprovement' of the type contemplat-~
ed by the suthorization of warrants for the
sole purpose of 'permanent improvements to the
Courthouse?!

"2, Assuming the constpuction to be a
permanent improiveitent, and considering the
proposed new lav applicable to Bexar County
vhich restricts the County Commissioners from
issuing warrants, (H.,B.106, Acts of the 51st
Leg., R.S. 1949, effective March 11, 1549),
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¢an the Commissloners legally issue previously
authorized warrants for the purpose of pur-
chasing and erecting this permanent improve-
ment?" (Parenthesis ours.)

Section 9 of Article VIII of the Constitution
of Texss provides in part as follows:

¥. o .and no county, city or town shall
levy more than twenty-rive (25) cents for
¢ity or county purposes, and not exceeding
fifteen (15) cents for rosds and bridges, and
not exceeding fifteen {15) cents to pay jur-
ors, on the one hundred dollars valuation, ex-
cept for the payment of debts incurred prior
to the adoption of the Amendment September 25,
1883; and for the erection of public build-
ings, streets,; sewers, watervorks and other

ermanent improvementa, not to exceed twenty-

FTve [2h)] cents on the one hundred dollars
valuation, in any one year, and except as is
in this Constitution otherwise provided; pro-
vided, however, that the Commissioners Court
in any county may re-allocate the foregoing
county taxes by changing the rates provided
for any of the foregoing purposes by either
increasing or decreasing the same, dut in no
event shall the total of said foregoing coun-
ty taxes exceed eighty (80) cents on the one
hundrgd dollars valuation, in any one year;

[} ° k-4

The moneys sccruing from taxes levied and c¢ol-
lected for each of the enumerated purposes are Constitu-
tional funds. The immediate purpose of the above quoted
provision of the Constitution is to limit the amount of
tsxes that may be raised for the several purposes. It
is also intended to require that any and all moneys
raised by taxes Tor a particular purpose shall be applied
to that purpose sand to no other., Ault v, Hill County, '
102 Tex. 335, 116 S.W. 359 1909;; Carroll v, Williams,
109 Tex. 155, 202 S.W. 50% (1918

It was held in the case of Brown v, Graham, 58
Tex. 254 (1883), in 'a case involving THe LeVyINZ O a
special tax for repairs and sdditions to a Courthouse:

"Should the commissioners! court come to
the conclusion that a larger court house is
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needed to meet the demands of the public busi-
ness of their county, and they agree upon its
rlan and dimensions, and find that they can
8ecure a bullding conforming to them in every
respect, either by erecting 2 new structure,
or altering, repairing and enlarging the old
one, and that the latter mode will be less ex-
pensive by half than the former, 1s there any
resson in holding that they can levy the tax
for the more expsnsive mode of attaining their
object, wvhen they could not for the other,
though the structure which 1s the result is

preclisely the same 1n every particular?

"The object of the foregoing provisions
of our constitution and statutes was to enable
the 4ifferent countlies to provide suitable
public edifices, leaving it to the judgment of
the proper suthorities whether this should be
done by bullding nev houses or by repaliring
and adding to o0ld ones, when they could thus
be rendered suitable to the purposes of the
county. The word ‘erect,’ contsined in a2ll the
foregoing provisions, was the most comprehen-
sive term that could be used to embrace all
such improvements.,

"Po hold that a county whose court house,
with proper repairs and additions, could be
rendered commodious and useful in every res-
pect, must pull it down and build an entirely
new one, would be to charge our law-givers
with an intent to encourage an unnecessary ex-
penditure of the public money. Such a consid-
eration would not, in itself authorize us to
inf'er a power when not expressly given or nec-
essarily implied., Yet when the language used
is capable of including asuthority to do an act
not mentioned in terms, such construction of
it is greatly alded by considerstions of pub-
1ic agvantage wvhich 1t would certainly pro-
duce,

In the case of Adams v, McGill, 146 S.W.24 332
(Tex., Civ. App. 19380, error ref.), the court held thst
Article 23724, Vernon's Civil Statutes (expressly suthor-
izing the construction and improvement of a liveatock and
horticulture exhibit building) impliedly authorized the
county to 1ssue time warrants paysble over a period of
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years for improvements on such bullding. We gquote the
following from the opinion of the court:

" . + . A county subject to the express
restricticons imposed by the Constitution and
general laws, has the pover to issue time
varrants in payment for improvements it is

aveamaaatle arnthawmd rad o Acamodwmiend e anerd A ad

that the applicable regulations relating to
the issusnce of such varrants be observed.”

T Additional suthorities on the same point:
Lasater v, Lopez, 110 Tex. 179, 217 S.W. 373 ?1919)‘ and
Foreman v. Oooch, 184 S.W.2d 81 (Tex. Giv. App. 19,
error ref. W.O.M.).

- Following the holding in the above mentioned
case this office held in Attorney General QOpinioi No.
V-779, “where Commissioners' Court is expressly aiuthor-
ized to construct a building, it has the implied author-
ity to issue interest bearing time warrants to pay for.
such construction.”

Article 2351 grants the authority to each Com-
missioners' Court in this State to provide and keep in
repair courthouses and jalls. Therefore, if the purchase
and installation of the filing equipment amounts to a
permanent improvement of the courthouse, then time war-
rants may legally be issued therefor, unless the same has
become prohibited under the terms of House Bill No. 106,
Acts 51lst Legislature, a point which we will later dis-
cuss, If the purchase and instsllation of such filing
equipment does not amount to a permanent improvement,
then, of course, payment therefor must be made from the
county general fund, for that fund is chargeable with
the payment of supplies and equipment as such,

The test applicsble to your first question 1s
announced in Hutchins v. Masterson, 46 Tex. 551 (1887)
wherein it is stated on page Sb&:

" . « . the true criterion for determin-
ing vhether a2 chattel has become an immovable
fixture, consists in the united application

.ef the following tests:

"18t. Has there been a resl or construct-
ive annhexation of the article in question to
the realty?
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"2d4. Was there a fitness or adaptation
of such article to the uses or purposes of the
realty with vhich it is connected?

"34. Whether or not it was the intention
of the party making the annexation that the
chattel should becoms & permanent accession to
the freehold? - this intention being inTerable
Trom the nature of the article, the relation
and situastion of the parties interested, the
polfcy of the law in respect thereto, the mode
of anpnexation, and purpose or use for which
the annexation 1s made.

"And of these three tests, pre-eminence
15 to be given to the qiestion of intention to
make the article 2 permanent accesaion to the
freehold, while the others are chiefly of val-
ue as evidence as to this intention.”

Filing cabinets and shelves would ordinarily
be classiflied as equipment and payable out of the gen-"
eral fund of the county. An srticle would not become a
fixture simply becsiise It is anchored down to the build-
ing. For example, a chalr, a desk, or ah adding machine
may be necessary in county offices, but anchoring one of
them to the building Tor convenience would not make it a
fixture, The second and third tests would not be met.

Yot, & bullding tould be constructed with fil-
ing space and cabinets as a part thereof. Such buildings
have been built. The walls of the bullding are the walls
of the filing cabinet, etc. In sich a situation there
can be no doubt that the filing cabinets are a permanent
part of the building.

We do not have sufficlent facts to answver your
question categorically, for Buch an answer would involve
a determinatien of facts relative to the installation
which 18 yet to take place. We can answer your question
only by saying if the filling equipment is instslled 1n
such a manner which would satisfy the tests laid down Dby
the dourt ii the Hutchins case and thereupon becomes a
permanent part of the courthouse structure, the same
could be pald out of the county permanent improvemsnt
fund, and time war¥ants coild be issued therefor, assum-
ing, of course, that they are 1ssued in accordance with
law,
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The 518t Legislature has limited the power of
the Commissioners!' Court in certain instances to issue
time warrants by the provisions of House Bill No. 106,
Ch. 36, which provides, in part, as follows:

"Section 1. In all counties having a
population in excess of thrée hundred thou-
sand (300,000) inhibitants according to the
last preceding or any future Federsl Census,
the Commissioners Court shall have no author-
ity or power to lssue time warrants until
and unless the same have been suthorized by
s majority vote of the qualified electors
vho own taxable property in the county and
have duly rendered the same for taxation
voting at an elsection therefor, such elec-
tion to be held under the authority of and
in accordance with the provisions of Chapter
1l of Title 22 of the Revised Civil Statutes
of Texas of 1925, Provided, that in case of
public calamity caused by fire, flood, stborm,
or to protect tlie public health, or in case
of unforeseen damage to public property, ma-
chinery, or equipment, the Commiasioners
Court may issue such time warrants in the
aggregate amount of not exceeding Fifty Thou-
sand Dollars ($50,000) during sny ore calen-
dar year as are necessary to provide for the
immediate repair, preservation or protection
of public property, snd the lives and health
of the citizens of the county without the ne-
cessity of such slectien.

* "Sec, 2. This Act shall not be construed
to apply to time warrants of such countles 1s-
sued or authorized to be issued prior to the
effective date of this Act,.' Iﬂgﬁhasis ours. )

- In answer to otir request for additional infor-
mation, your office has advised us that in January of
this year, the warrants referred to in your request were
authorized to be i1ssued. As House Bill No. 106 4Aid not
become effective until March 11, 1949, then under the
plain provisicns of Section 2 the Aét will not apply to
the time warrants under consideration, assuming, of
course, that the warrsnts were issued in accordance with

law and the expenditures properly come within the author-
ized purpose thereof.
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SUMMARY

The purchase and installation of certain
filing equipment in thé courthouse can be ac-
complished in such a manner that the same be-
comes a fixture and a part of the courthouse
building., If the Bame becomes a fixture, then
payment therelor may be made by Bexar County
by the i1ssuance of time warrasnts payable out
of the county permaneint improvement fund, seid
varrants having been authorized prior to the
effective date of House Bill No. 106, Acts of
the 518t Legislature.

Very truly yours,
ATTORNEY GENERAL OF TEXAS
By Nz 0

John Reeves
JR:bBh » Assistant

"FIRST ASSISTART
ATTORKEY GENERAL



